Rule for Special Calendar; Effective 02-02-2015

LR2-400.1 Process for cases in the “Special Calendar”

A. Scope. The Supreme Court enacted LR2-400 for the Second Judicial Dis-
trict Court, which is effective on February 2, 2015. This is a special pilot rule governing
time limits for cases in the “special calendar” as outlined in Sections B(1) and (L) of
LR2-400. This rule does not apply to probation violations, which are heard as expedited
matters separately from cases awaiting a determination of guilt, or to any other special
proceedings in Article 8 of the Rules of Criminal Procedure for the District Court. The
Rules of Criminal Procedure for the District Courts and existing case law on criminal
procedure continue to apply to cases filed in the Second Judicial District Court, but only
to the extent they do not conflict with this pilot rule. The effective date of this rule is Feb-
ruary 2, 2015 and it may be modified, with thirty (30) day notice, by the Chief Judge of
the Second Judicial District Court. The Second Judicial District Court may adopt forms to
facilitate compliance with this rule.

B. Application. This rule applies to all cases filed on or before June 30,
2014, unless identified as a case which will be placed in the “new calendar.”

C. Peremptory excusal of a district judge. No peremptory excusal of any
of the judges in the special calendar is permitted, unless filed under the previous rules and
prior to the effective date of this rule

D. Discovery; disclosure by both parties immediately; requirement to
provide contact information; continuing duty to disclose; failure to comply. The par-
ties shall disclose or make available all discovery described in Rule 5-501(A)(1)-(6)
NMRA within ten (10) days of the effective date of this rule if not previously disclosed.
In addition to the disclosures required in Rule 5-501(A) NMRA, the parties shall also
provide phone numbers and e-mail addresses of all witnesses if available, copies of doc-
umentary evidence and audio, video, and audio-video recordings made by law enforce-
ment officers or others, and, where necessary, a “speed letter” authorizing the defendant
to examine physical evidence in the possession of the State.

(1)  Motion to withhold contact information for safety reasons. A party
may seek relief from the court by motion, for good cause shown, to withhold specific
contact information if necessary to protect a victim or a witness. If the address of a wit-
ness is not disclosed pursuant to court order, the party seeking the order shall arrange for
a witness interview or accept at its business offices a subpoena for purposes of deposition
under Rule 5-503 NMRA.

(2) Continuing Duty to Disclose. The parties shall have a continuing
duty to disclose additional information within five (5) days of receipt of such informa-
tion.

3) Evidence in the Possession of the State. Evidence in the possession
of a law enforcement agency or other government agency is deemed to be in possession
of the State for purposes of this rule.

4) Sanctions. If either party fails to comply with any of the provisions
of this section, the court shall impose sanctions, which may include dismissal of the case
with or without prejudice, prohibiting the party from calling a witness or introducing evi-



Rule for Special Calendar; Effective 02-02-2015

dence, monetary sanctions against either the attorney or the attorney’s agency, or any
other sanction deemed appropriate by the court.

E. Notice of alibi; entrapment defense; failure to comply. Within twenty
(20) days of the effective date of this rule, the defendant shall serve upon the State a no-
tice in writing of the defendant’s intention to produce evidence of an alibi or evidence of
entrapment if not previously disclosed.

F. Conference between the parties. Within five (5) days prior to the sched-
uling conference in (I), the parties shall meet and confer about the status of the case, in-
cluding any plea offers or outstanding motions.

G. Settlement Conferences. At any time after the effective date of this Rule,
the Court may enter an order requiring the parties to attend a mandatory settlement con-
ference.

H. Delivery of Motions to Judge’s Chambers. Parties shall deliver a copy
of any filed motion or stipulation to the assigned judge’s chambers.

L. Scheduling conference; disclosure; scheduling order; review of condi-
tions of release. A scheduling conference shall be commenced within one hundred and
twenty (120) days of the effective date of this rule. Thereafter the provisions of this rule
shall apply, except that the time limits for disclosures shall start from the effective date of
this rule. Defendant is required to attend the scheduling conference.

(1) Updated witness list. Both parties shall provide an updated written
list of all the names and addresses of all witnesses they intend to call at the trial at or be-
fore the scheduling conference, which shall also include a brief statement of the expected
testimony for each witness;

(2) Status of the case form. Both parties, either individually or by
stipulation shall file the Status of the Case form at or before the scheduling conference,
which shall identify all currently outstanding motions or issues which need to be ad-
dressed in the case prior to trial;

3) Dates for scheduling order and trial; The court and parties shall
discuss dates for the scheduling order. The court shall determine the appropriate dates for
the scheduling order by considering:

(1) the complexity of the case;

(11) whether the defendant is in custody, provided custody
weighs in favor of shorter deadlines, regardless of the complexity of the case;

(i11))  length of time the case has been pending;

(iv)  whether the case is presently ready for trial;

(iii)  the availability of trial dates on the Court’s docket.

(4) Conditions of Release. 1f the defendant is in custody, the court
shall review conditions of release. The State shall provide notice of the scheduling order
to victims where notice is required by the Victims of Crime Act.

J. Form of Scheduling Order. At or within ten (10) days of the scheduling
conference, the court shall enter a scheduling order. The Court shall use the scheduling
order provided by the Court for all new scheduling orders.
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(1) Previously-entered scheduling orders and stipulations for sched-
uling orders. The parties may either stipulate to abide by a previously-entered scheduling
order or they may, after contacting the assigned judge’s TCAA to obtain available trial
dates, submit a newly-proposed stipulated scheduling order, on the Court’s Scheduling
Order form, for review and approval by the Court. In either case, if such a stipulation is
submitted, a scheduling conference shall not be required. In lieu of the scheduling con-
ference, the parties shall file the stipulated notice of their intent to abide by the sched-
uling order together with a copy of the scheduling order, and the acknowledgement of
sanctions form, within twenty (20) days of the effective date of this rule; within thirty
(30) days of the effective date of this rule they parties shall file a status of the case form.
If the Court denies a newly-proposed stipulated scheduling order, the case shall be sched-
uled for a scheduling conference within ninety (90) days of the Court’s denial.

(2) Pretrial motions and responses,; concurrence presumed, eviden-
tiary hearings. The failure to file a written response to a written pretrial motion will be
presumed as concurrence. The Court will decide motions on the pleadings where possi-
ble, except if an evidentiary hearing is required.

3) Extension for good cause. For good cause shown, either party may
seek to have the scheduling order deadlines extended for a period of twenty (20) days, so
long as the extension does not result in an extension of the trial date. It shall not be as-
sumed that substitution of counsel alone constitutes good cause for an extension of time.

(4) Sanctions for failure to comply with scheduling order. 1f a party
fails to comply with any provision of the scheduling order, the court shall impose sanc-
tions as the court determines is appropriate in the circumstances, such as suppression, ex-
clusion, dismissal, monetary sanctions against either the attorney or the attorney’s gov-
ernment agency, or any other sanction deemed appropriate by the Court.

K. Time limits for commencement of trial. The time limits, except where
otherwise outlined, of this Rule shall commence from whichever of the following events
occurs latest:

(1) the date of the scheduling conference or entry of stipulated sched-
uling order after the effective date of this rule;

(2) if an evaluation of competency has been ordered, the date an order
is filed in the court finding the defendant competent to stand trial;

3) if a mistrial is declared by the trial court, the date such order is
filed in the court;

4) in the event of a remand from an appeal, the date the mandate or
order is filed in the court disposing of the appeal;

(5) if the defendant is arrested for failure to appear or surrenders in
this state for failure to appear, the date of the arrest or surrender of the defendant;

(6) if the defendant is arrested for failure to appear or surrenders in
another state or country for failure to appear, the date the defendant is returned to this
state;

(7) if the defendant’s case is severed from a case to which it was pre-
viously joined, the date from which the cases are severed, except the State shall select
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one of the severed cases which shall continue on the same basis as previously established
under these rule for track assignment and otherwise;

(8) if the defendant has been referred to a preprosecution or court di-
version program, the date a notice is filed in the court that the defendant has been deemed
not eligible for, is terminated from, or is otherwise removed from the preprosecution or
court diversion program.

L. Plea agreements; notice; time limits. A plea agreement entered into be-
tween the defendant and the prosecutor shall be submitted to the court substantially in the
form approved by the Supreme Court not later than the date in the scheduling order.
Thereafter, the Court shall not accept a plea agreement. Any judge in the Special Calen-
dar may accept a plea in any case in the Special Calendar without regard to who is as-
signed the case.

M. Master Calendar Judge. Among the special calendar judges, the chief
judge shall designate a "master calendar" special calendar judge.

N. Reassignments permitted. If on or before the date of a scheduled event
the assigned special calendar judge is or will be unable to preside over the scheduled
event for any reason, the case may be reassigned by order of the master calendar judge to
any other available judge who is not subject to a previously exercised peremptory ex-
cusal, except that a judge who presided at trial shall conduct the sentencing. The court
may adopt a form of order to expedite such reassignments.

(1) Reassignment for single scheduled event;, case returns to original
judge. If the assigned judge is not available to preside over a scheduled event, the as-
signed judge may designate any other judge of the Second Judicial District Court, or a
judge pro tempore previously approved by order of the Chief Justice and designated by
the chief judge for this purpose, to preside over the scheduled hearing, trial, or other
scheduled event. Upon conclusion of the hearing, trial, or other scheduled event, the case
shall again be assigned to the original special calendar judge without requirement of fur-
ther order, except when the reassignment was for trial in which case the judge who
presided over the trial shall also preside over sentencing.

0. Certification of readiness prior to docket call. The parties shall submit
the certification of readiness form five (5) days after the plea deadline, indicating they
have been unable to reach a plea agreement and that both parties are ready to proceed to
trial. If either party is unable to proceed to trial, it shall submit a written request for ex-
tension of the trial date as outlined in Section (P). If the State is unable to certify the case
is ready to proceed to trial and does not meet the requirements for an extension in (P), it
shall prepare and submit notice to the Court that the State is not ready for trial and the
Court shall dismiss the case.

P. Extension of time for trial; reassignment; dismissal with prejudice;
sanctions. The court may extend the trial date for up to forty-five (45) days, upon show-
ing of good cause which is beyond the control of the parties or the court. To grant an ex-
tension of up to forty-five (45) days the court shall enter written findings of good cause.
If on the date the case is set or re-set for trial the court is unable to hear a case for any
reason, including a trailing docket, the case may be reassigned for immediate trial to any
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available judge or judge pro tempore. Without regard to which party requests any exten-
sion of the trial date, the court shall not extend the trial date more than forty-five (45)
days beyond the original date scheduled for commencement of trial without a written
finding of exceptional circumstances approved in writing by the chief judge or a judge,
including a judge pro tempore previously approved to preside over such matters by order
of the Chief Justice, that the chief judge designates.

(1) Requirements for extension of trial date for exceptional circumstances. 1f
the trial judge believes exceptional circumstances exist which would merit an extension,
he or she shall certify the request for extension to the chief judge. If the chief judge or
the chief judge’s designee accepts the finding by the trial judge of exceptional circum-
stances, the chief judge shall approve rescheduling of the trial to a date certain. The order
granting an extension to a date certain for extraordinary circumstances may reassign the
case to a different judge for trial or include any other relief necessary to bring the case to
prompt resolution.

(2) Rejecting extension request for exceptional circumstances; dismissal re-
quired. In the event the chief judge or designee rejects the request for an extension based
on exceptional circumstances, the case shall be tried within the previously ordered time
limit or shall be dismissed with prejudice if it is not.

3) Lack of extension; dismissal with prejudice. If the State is unable to pro-
ceed to trial on the scheduled date and an extension has not been granted, the case shall
be dismissed with prejudice and the court may impose other sanctions as it deems appro-
priate. If defense counsel asserts they are unable to proceed to trial on the scheduled date
and an extension has not been granted, the court shall determine whether going forward
with trial would substantively impair a defendant’s right to a fair trial; the Court shall
also impose sanctions against defense counsel or defense counsel’s government agency.



